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GENERAL ISDS CLAIMS 
 
CLAIM 1 More investor rights bring more investment  
What you 
will hear 
from pro-
ISDS 
voices  

“Signing IIAs helps to attract investment”, “there is an obvious strong link between 
investment agreements and the amount of investment country attracts”, “strong 
investment protection standards should be a policy priority for all governments in order 
to promote new waves of prosperity-enhancing FDI” 
 

REALITY The investor rights do not bring the economic benefits claimed for them 
Counter 
evidence 

Some econometric studies find that investment treaties do attract investment, others 
find no effect at all.  
 
Qualitative research suggests that the treaties are not a decisive factor in whether 
investors go abroad2.  
 
Surveys among businesses show that investors do not consider IIAs as key 
determinant to invest: 

- In 2010, the European Commission interviewed 300 European companies 
about the relevance of the treaties, and find out that only 10% had a working 
knowledge of investment treaties, 40% had some general awareness and 50% 

had no knowledge at all3. 
- In another survey of American multinationals (among Fortune 500), “the 

responses indicate a low level of familiarity with BITs, a pessimistic view of 
their ability to protect against adverse host state actions, and a low level of 
influence over FDI decisions”4. 

 
Survey among political risk insurers. This survey provides evidence that few private 
risk insurers “find BITs of much relevance when determining the risk of investment 
projects5. Some quotes from political risk insurers illustrate the point:  

- “The existence of a BIT may provide us with comfort, but they are not 
specifically taken into account when we are considering investment projects.” 
(UK political risk insurer) 

- “BITs can perhaps simplify our analysis… but in practice they are hardly ever 
decisive.” (Dutch political risk insurer) 

- “Provided we can expect a country to remain committed to foreign 
investments and the rule of law, cancelling all its BITs would not have a 
substantial impact on whether, and to what extent, MIGA would be willing to 
underwrite investments to that country” (MIGA) 

 
The experiences of many countries show that the promise of foreign investment when 
signing IIAs has not been fulfilled. 

- South Africa, for example, reports that it has not received significant inflows of 
FDI from partners with whom it has BITs. But it received investments from 
jurisdictions with which it has no BITs. Xavier Carim, Deputy Director General 
of South Africa’s Department of Trade and Industry said at a 2012 WTO Public 
Forum: “Our own experience demonstrated that that there was no clear 
relationship between signing BITs and seeing increased inflows of FDI… We 
do not receive significant inflows of FDI from many partners with whom we 
have BITs, and at the same time, we continue to receive investment from 
jurisdictions with which we have no BITs. In short, BITs are not decisive in 
attracting investment”. 

- Brazil is the only country in Latin America that has never ratified a BIT that 
includes ISDS and yet receives the largest amount of FDI in the region.  

- Ecuador’s auditing of its BITs has recently found out6 that most of the FDI 
comes from countries with whom Ecuador has no BITs. In fact, investors from 
the two countries that invest the most in Ecuador are not covered by BITs. 

- Hungary and Slovenia are the only 2 Central and Eastern European Union 
countreis that have no BITs with the US. Yet, during the last 10 years, Hungary 
has been the highest recipient of US FDI in the region7. 
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- Most investments from the US to Europe goes to the Western European 
Member States, even though none of these countries have an investment 
treaty with the US. According to UNCTAD, the “FDI stock held by US investors 
in these nine [Central and Eastern European] countries equals one per cent of 
the total US FDI stock in the EU”8 
 

In a response to a parliamentary question by MEP Fabio de Masi, European Trade 
Commissioner Malmström recently admitted that most studies showed no "direct and 
exclusive causal relationship" between international investment agreements and 
foreign direct investment (FDI).9 

 
 
 
CLAIM 2 Investment deals only protect investors against extreme sovereign abuse 
What you 
will hear 
from pro-
ISDS 
voices  

- It is “categorically not true” that investment arbitration “will allow companies to sue 
governments over changes in regulation pertaining to health, environment, consumer 
protection etc if these changes negatively affect the profits of companies”10. 
- Cases are “relatively rare” and brought in “extreme” situations11 – such as 
expropriation or discrimination or an otherwise “arbitrary or capricious action of the 
state”12. 
- “Experience with investor-state dispute settlement up until now confirms that tribunals 
do not consider it appropriate to undermine public choices”13. 

REALITY Investment deals are a powerful tool for corporations to challenge legitimate 
legislation to protect public health or the environment 

Counter 
evidence 

- Philip Morris’ investor-state challenge of Australia’s plain tobacco packaging law14 is a 
good example to show that investment treaties are not that harmless. The law applies 
to all tobacco producers, i.e. is non-discriminatory. It was upheld by Australia’s High 
Court15 which did not consider it an expropriation of property (expropriation is one of 
the bases for awarding damages in investment arbitration). It is based on extensive 
research and supported by leading public health experts for reducing the appeal of 
smoking. So, Philip Morris uses an investor-state claim to attack public health 
legislation that is non-discriminatory, not an expropriation, in line with Australia’s 
constitution and backed by scientific evidence. If the grounds for investor-state 
arbitration were as narrowly defined as industry lobbyists claims, the lawsuit wouldn’t 
even exist. 

- Foreign investors have initiated lawsuits challenging many other government 
legislation that is far from “extreme sovereign abuse”:  

• Regulations to provide affordable public services (water, electricity) 
• Regulations to protect labour rights 
• Regulations to deal with economic crisis 
• Regulations in the area of public health 
• Regulations to protect the environment (bans on harmful chemicals, bans on 

mining) 
• Increase in corporate taxes 
• Regulation of natural resource extraction 

 
There are so many examples of how these different policies have been challenged. To 
name a few: 

Policy being 
challenged 

Case 

Health • Philip Morris vs Uruguay (tobacco) 
• Philip Morris vs Australia (tobacco) 
• Eli Lilly vs Canada (medicines) 
• Dow AgroSciences v Canada (cosmetic use of pesticides) 

Public services: 
delivery of water 

• Bechtel vs Bolivia  
• Suez vs Argentina 
• Vivendi vs Argentina 
• Biwater Gauff v Tanzania 

Bans on mining (due • Pacific Rim v El Salvador16 
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to environmental 
regulations) 
 

• Renco vs Peru17 
• Churchill Mining vs. Indonesia 
• Infinito Gold vs. Costa Rica 

Regulations aiming to 
improve labour rights 
(minimum wage, 
minimum hiring of 
locals)  
 

• Veolia vs Egypt 
• Astaldi vs Honduras 
• Golden East vs Mongolia 

Regulations regarding 
disposal of hazardous 
waste 

• Metalclad vs Mexico 
• Tecmed vs Mexico 
• Baird v USA 

Regulations to fight 
apartheid 

• Piero Foresti vs South Africa 

Environmental 
protection 

• Lone Pine Resources vs. Canada (fracking) 
• Vattenfall v Germany (nuclear energy) 
• Methanex v. United States (chemical and groundwater 
contamination) 
• Parkerings v. Lithuania  
• Glamis v. United States  
• Clayton/ Bilcon v Canada 
• Ethyl v Canada 

Austerity measures 
(cuts to subsidies) 

• 15 PV investors vs Spain 
• Charanne and Construction Investments vs Spain 
• Isolux Infrastructure Netherlands vs Spain 
• Abengoa / CSP Equity Investment vs Spain  
• Rreef vs Spain 
• Antin vs Spain 
• Eiser Infrastructure vs Spain 

Debt restructuring as 
a result of financial 
crisis 

• Poštová bank and Istrokapital vs Greece 
• Marfin Investment Group (MIG) vs Cyprus 
• Abaclat vs Argentina 

 
- A research study by Prof. Gus van Harten of 162 publicly available investment treaty 
cases up to 2013 shows that investors have challenged in 44% of cases a judicial 
decision and in 37% of cases a legislative measure18. Measures taken by the judiciary 
and legislative can never be branded as “extreme sovereign abuse”. 
 
- Why should foreign investors have a higher level of protection than national investors 
and everyone else in society? ISDS gives foreign investors a privilege not available for 
anyone else in international law, even though the international legal protections 
available to everyone else are far weaker than those available to foreign investors. 
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CLAIM 3 Investor-state arbitration is independent and impartial  
What you 
will hear 
from pro-
ISDS 
voices  

- Investors will have access to an “impartial, less expensive and more effective 
dispute-resolution mechanism”. 
- As “the separation of powers and judiciary independence and impartiality is not 
always evident in some states”, arbitration “provides an opportunity to seek for 
independent and impartial judicial decisions, based on technical and legal grounds”. 
The system is also described as “neutral”, “fact-based”, and “objective”.19 
- “We see the value of ISDS in cases where the rule of law is not guaranteed”; “the 
good sides of the system include a ruling on the dispute that is independent from the 
political power; a possible solution in case of expropriation”20 

REALITY Arbitrators have a vested interest in pleasing investors 
Counter 
evidence 

Investor-state arbitration has a built-in pro-investor bias. Disputes are usually decided 
by a tribunal of three for-profit arbitrators.  
• The cases are decided by ad-hoc arbitrators that lack the minimum safeguards of 
judicial fairness and independence: It has been strongly questioned that those who 
assess the validity of States public policies are three individuals appointed in ad-hoc 
manner. These arbitrators, unlike judges, have no institutional guarantees of 
independence and impartiality such as:  
- They do not enjoy security of tenure,  
- They is no prohibition of having other paid positions,  
- There is no ban on practicing law.  
- they do not have a flat salary, but are paid per case, earning daily fees of US$3,000 
and more. 
They are, as investment lawyer Lord Goldsmith put it, “judges for hire; dependent on 
their next appointment for their fees”21.  
 
* In a one-sided system where only the investors can bring claims, this creates a strong 
incentive to side with investors – as investor-friendly rulings pave the way for more 
claims, appointments and income in the future. 
	
• The fact that they are appointed on an ad-hoc basis has led to an increasing amount 
of conflict of interests among arbitrators, which renders them partial and non-
independent: 

o The international investment arbitration industry is dominated by a small and 
tight-knit Northern hemisphere-based community of elite arbitrators: Just 15 
arbitrators, nearly all from Europe, the US or Canada, have decided 55% of 
all known investment-treaty disputes. This small group of lawyers, referred to 
by some as an ‘inner mafia’, sit on the same arbitration panels, act as both 
arbitrators and counsels and even call on each other as witnesses in 
arbitration cases. This has led to growing concerns, including within the 
broader legal community, over conflicts of interest22. 

o Arbitrators pro-corporate bias: Arbitrators tend to defend private investor rights 
above public interest, revealing an inherent pro-corporate bias. Several 
prominent arbitrators have been members of the board of major multinational 
corporations, including those which have filed cases against developing 
nations. Nearly all share businesses’ belief in the paramount importance of 
protecting private profits23. 
Another problematic aspect is the fact that arbitrators can also sit as 
counsels. Several arbitrators (Thomas Buergenthal 24 , Brigitte Stern 25 , 
Andreas Bucher26, among others27) and academics have condemned this 
practice. 

o Arbitrators tend to adopt an expansive (investor-friendly) interpretation of 
various clauses. A recent statistical study by Associate Professor Gus van 
Harten from Toronto University based on 140 investment-treaty cases show 
that arbitrators make an expansive interpretations of language in investment 
treaties. These interpretations have prioritized the protection of the property 
and economic interests of transnational corporations over the right to regulate 
of states and the right to self-determination of peoples. This is especially 
evident in the approach adopted by many arbitration tribunals to investment 
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treaty concepts of corporate nationality, expropriation, most-favoured-nation 
treatment, non-discrimination, and fair and equitable treatment28. He writes: “If 
the system is meant to provide an impartial and independent adjudicative 
process based on principles of rationality, fairness, and neutrality, then the 
interpretation and application of the law should reflect a degree of evenness 
between claimants and respondent states in the resolution of contentious 
legal issues arising from ambiguous treaty texts.” But the evidence suggests 
that arbitrators tend to favour the claimant. 

 
CLAIM 4 Without investment arbitration the investor rights cannot be enforced  
What you 
will hear 
from pro-
ISDS 
voices  

- Investor-state arbitration is “often the only means to obtain redress when an alleged 
breach of an investment agreement occurs” because “in many countries investment 
agreements are not directly enforceable in local courts” (ICC)29. 
- BusinessEurope gives this example: “If a domestic US law is adopted after TTIP 
enters into force and its content violates the agreement, such a law can still be found 
constitutional. In this case, the only possibility for a European investor to seek the 
protection agreed in TTIP is to bring the claim to international arbitration.”30 
- “The US justice system can be questionable […] The US law does not recognise the 
problem of discrimination, therefore we need ISDS to ensure that investors’ rights can 
be enforced”31. 

REALITY Nothing would hinder EU companies from enforcing the investor rights in local 
courts – but pro-investor arbitrators are more likely to rule in their favour than 
independent judges. 

Counter 
evidence 

According to analysis by Jan Kleinheisterkamp from the London School of Economics 
the above example presented by Business Europe is misleading because “international 
commitments by the US to European investors can very well be made applicable in US 
courts and even confer right of action to individuals.”32 So, it is entirely possible that EU 
investors could enforce the rights granted to them in TTIP by suing the US government 
in US courts, meaning ISDS would be unnecessary. This would only require that TTIP 
is implemented through legislation by Congress. 
 
But there’s an interesting honesty in BusinessEurope’s example. It describes a 
scenario in which a law is in line with a country’s constitution, but violates an 
international investment treaty. This could happen to Australia’s plain tobacco 
packaging law. In a legal challenge by Big Tobacco, Australia’s High Court upheld it as 
constitutional, arguing that the law did not constitute an expropriation33. But the for-
profit arbitrators deciding Philip Morris’ parallel investor claim could come to a different 
conclusion, based on the much broader concept of expropriation in international 
investment law. 
 
The European Commission often relies on two specific case examples of unfair 
treatment in Canada to justify its arguments. However, expert analysis of those cases 
has revealed that, contrary to the Commission claims, in both cases the companies 
were offered compensation or had access to the national courts34. 
 
This shows what investment arbitration is really about: granting multinationals more 
generous property rights than any domestic firm, any community, any individual is 
granted by domestic law – and providing them with a parallel, exclusive legal system to 
claim these superior rights. 
 
Besides being able to enforce their rights in local courts, there are many other 
mechanisms that investors can rely on to protect themselves from real mistreatment: 
- investors can purchase private insurance; 
- investors can be insured by the home state; 
- The WB Multilateral Investment Guarantee Agency (MIGA) provides insurance to 
those investing in developing countries against expropriation (including Indirect 
Expropriation); 
- Investors can also negotiate access to investor-state arbitration in specific contracts. 
But then the government can assess if offering that possibility is justified for the specific 
investment instead of giving a blank check to ALL investors from a certain country. 
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CLAIM 5 States win more cases than investors; therefore the system is not biased. 
What you 
will hear 
from pro-
ISDS 
voices  

- Investor–state arbitration or international investment agreements in general are not 
biased against states because the United Nations’ own numbers show that states win 
more than investors do. 
 

REALITY States always loose, even when they “win”. 
Counter 
evidence 

According to UNCTAD’s World Investment Report 201535, investors have won 60% of 
the decisions on the merits and 72% of the decisions on jurisdiction.  
And, these numbers don’t even take into account the cases that are settled. Those 
should also be counted as a win for the investor since most of the time it means a 
monetary compensation or a change in the legislation/regulation that led to the 
lawsuit. 
 
Since States cannot initiate lawsuits, their  best scenario is not too loose the case, 
but they never, ever win.  
 
And, even when the Tribunal decides that the State did not breach the investor rights, 
governments still have to pay hefty bills for the fees of arbitrators and counsel 
lawyers that can make a dent in public budgets. According to the United Nations 
Conference on Trade and Development (UNCTAD) costs involved in investor-state 
arbitration have skyrocketed in recent years36. For the known cases with available 
data, the Organisation for Economic Co-operation and Development (OECD) recently 
found that legal and arbitration costs averaged over US$8 million, exceeding US$30 
million in some cases37.  
 
The Philippines government spent US$58 million to defend two cases against 
German airport operator Fraport38 – the equivalent of the salaries of 12,500 teachers 
for 1 year, vaccination for 3.8 million children against diseases such as TB, 
diphtheria, tetanus, polio; or the building of 2 new airports. 
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ISDS in TTIP and EC Reform Agenda 
	
CLAIM 6 Including a “reformed” and “modern” ISDS in TTIP is the ultimate chance to fix 

the problems of the past ISDS  
What you 
will hear 
from pro-
ISDS 
voices  

- Business disingenuously argues that enshrining investment arbitration in TTIP is the 
best way to reform ISDS. As lobbyists of the Unites States Council for International 
Business and the Danish and Swedish Industry Federations wrote in a joint letter to 
the Financial Times: “We have a unique possibility of making a modern ISDS 
agreement which can balance the legitimate needs of governments to regulate public 
priorities with the legitimate needs of businesses to have reasonable and predictable 
protection of investments.”39 Such an agreement, they argued, would “create a global 
gold standard” which other countries would look to as a model. 
- The EC has echoed this perception: “what will be proposed in the TTIP context will 
set the standard for the further development of investment protection provisions and 
investment arbitration in EU investment negotiations. TTIP provides a unique 
opportunity for reforming and improving the system”40. 

REALITY If you want to fix the problems, abandon investor-state arbitration, in TTIP and 
elsewhere 

Counter 
evidence 

The European Commission’s ‘reform’ agenda for ISDS41 (both in CETA and TTIP) 
does not contribute to any meaningful change and it does not address the 
fundamental problems of the investment protection system42. The structural problems 
remain:   

. This ‘modern’ ISDS will still undermine democracy and the public policy 
space to regulate. Foreign Investors will still be able to directly sue countries at 
private international tribunals for compensation over health, environmental, 
financial and other domestic safeguards that they believe undermine their rights. 
ISDS will still be able to cause regulatory chill, preventing governments from 
acting in the public interest.   
. This ‘modern’ ISDS will still grant special rights to foreign investors, 
allowing them to circumvent existing courts and sue states directly in private 
international tribunals. On the contrary, national investors and citizens need to 
rely on domestic courts to claim the enforcement of their rights.   
. This ‘modern’ ISDS will still surrender the judgment over whether legal 
and constitutional public policies are right or wrong to for- profit 
arbitrators with a vested interest in this privatised judicial system.   
. This ‘modern’ ISDS will still be a purely one-sided tool that only gives 
rights to investors without any obligations to contribute to public policy 
objectives or respect environmental, social, health and safety or other 
standards.   

 
In fact, the “reform” agenda of the EC is used as a lubricant to make a flawed 
investor-state dispute resolution (ISDS) system more acceptable in an attempt to 
increase the coverage of ISDS. According to UNCTAD, existing treaties between the 
US and EU member states cover only 1% of the total US FDI stock in the EU43. If 
TTIP is agreed including ISDS it will increase the coverage of the US FDI stock by 
private arbitration to the other 99%, which is located in western European member 
states. It will increase massively the probabilities of lawsuits. 
 
Fixing the problems of the past would mean rejecting the flawed investor-state 
arbitration system entirely, and establishing control mechanisms to halt abuse by 
transnational corporations. EU-US investments have taken place for decades and 
have grown to over €3,000 billion without ISDS, showing that ISDS is clearly not 
needed. 
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CLAIM 7 The new proposal for an investment chapter in TTIP will set up an independent 
public court that protects the right to regulate and secures the impartiality of 
arbitrators 

What you 
will hear 
from pro-
ISDS 
voices  

- “The new Investment Court System will be composed of fully qualified judges, 
proceedings will be transparent, and cases will be decided on the basis of clear rules. 
In addition, the Court will be subject to review by a new Appeal Tribunal. With this 
new system, we protect the governments' right to regulate, and ensure that 
investment disputes will be adjudicated in full accordance with the rule of law."44 
- "Today, we're delivering on our promise – to propose a new, modernised system of 
investment courts, subject to democratic principles and public scrutiny"45 
 

REALITY The proposal by the EU for the establishment of an investment Court System is 
a diverting tactic to continue including ISDS in TTIP, CETA and all other 
investment agreements. The ‘investment court system’ remains ISDS under 
another name. 

Counter 
evidence 

The proposal by the EU for the establishment of an investment court system to hear 
disputes between foreign investors and governments is a tactic to defuse opposition 
to ISDS. 
 
The European Commission proposal the Commission’s proposal is problematic for 
several reasons46: 
 
1) It ignores the outcome of the Commission’s own public consultation on the issue;  
Whereby 97% of 150 000 participants spoke out against any form of ISDS. While the 
Commission claims to take public criticism seriously, in reality it just ignores it by 
proposing a reform of something that is rejected in principle.  
2) It would dramatically expand the reach of ISDS, increasing the likelihood of claims 
against the EU and its member states;  

• So far only 8% of US companies operating in the EU are covered by ISDS 
due to Bilateral Investment Treaties. TTIP would cover all US-firms, currently 
more than 47,000. Today investors already claim more than 30 billion euros 
with ISDS cases. With TTIP this number could explode because of the 
extended scope of TTIP.  

3) The proposal does not apply to the EU-Canada CETA, while CETA contains an ill-
reformed ISDS. It implicitly recognises that the CETA reform does not go far enough 
and that CETA should not be signed.  
4) It ignores the elephant in the room: that there is no need for ISDS; and 
5) It does very little to address the fundamental problems of the ISDS system. 

• ISDS will still grant foreign investors the sole right to sue states based on 
investment protection enshrined in treaties and not democratically decided 
laws like everybody else.  

• It will still be one sided process which allows investors to sue states for policy 
choices while there is no matching mechanism to sue them for violating 
public policy objectives, health, labour and environmental standards.  

• The definition of what constitutes investment is as broad as ever 
• The “right to regulate” has not been preserved. The only effective way to 

protect the right of governments to regulate in an investment agreement are 
by not undermining it via protection standards or by clearly excluding it from 
protection standards. 

• The dangerous “Fair and Equitable Treatment” standard remains 
• Investors can still sue claiming indirect expropriation  
• The Commission’s reform proposal does not rule out the possibility of picking 

the most suitable forum for the investor to pursue its claims. While there are 
some restrictions on running cases simultaneously on the national level and 
via ISDS, there is no provision against cumulating the two.  

• Despite re-labelling arbitrators as judges they will still be highly paid lawyers 
with an interest in more and longer cases. The parties in the dispute will pay 
them per case. Therefore, they maintain a strong financial incentive to 
interpret the law in favour of the investor. The existing of a pool of “judges” for 
a given time period doesn’t change the fact either. Finally the provisions 
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against conflict of interest are vague and it is not clear who defines them.  
• The introduction of an appeal body might improve the functioning of ISDS but 

it does not neither address the fundamental problems with ISDS nor is it yet 
clear who would sit on this appeal body and on which basis it would decide. 

With the Commission’s reform proposal ISDS will still be a powerful tool for investors 
to threat governments when it comes to policies that might endanger profits but 
benefit the people or the environment. There is still no convincing argument why we 
need ISDS in the first place. 

	
CLAIM 8 There is no contradiction between keeping current ISDS in CETA and having 

ICS in TTIP 
What you 
will hear 
from pro-
ISDS 
voices  

-The proposed Investment Court System for TTIP will not apply to CETA, of which 
negotiation is over. ISDS was already reformed in the context of the EU-Canada deal, 
so there is no reason to re-open the talks with Canada. 

 

REALITY While the Commission already announced the conclusion of the CETA talks, 
the agreement has not yet been signed by Member States.  
The fact that the Commission doesn’t want to apply the reforms proposed in 
TTIP to CETA shows the lack of willingness to consider a serious reform of 
investment protection. 

Counter 
evidence 

- ISDS was not fixed in the context of CETA, which does not contain the 
meaningful reforms needed to reform the fundamental flaws of investor-state 
arbitration. See analysis by S2B members47 and critical academics48. 

- US investors with subsidiaries in Canada will be able to use the ISDS in 
CETA to sue European member states, with or without further reforms of the 
mechanism in TTIP.  

- The proposed reforms in the context of TTIP largely build on what has been 
proposed in CETA, but it introduces new procedural reforms. This is an 
implicit recognition that CETA does not go far enough. 

- Yet, the Commission refuses to re-open the negotiations on CETA, which 
shows its lack of commitment to serious reforms of investment protection.    

	
	
CLAIM 9 ISDS in TTIP will provide CEE countries a better version than what they 

currently have in their BITs with the US.  
What you 
will hear 
from pro-
ISDS 
voices  

- Central & Eastern EU countries would benefit from replacing their old ISDS system 
part of the BITs with the US with a new and modern ISDS in TTIP49. 
- ISDS, as proposed in TTIP, will help to achieve a better balance between the rights 
of the foreign investor and the right of governments to regulate50. 

REALITY A TTIP with ISDS, even in its ‘reformed’ version, will not improve the regulatory 
space of Central and Eastern European countries, but, in fact, will undermine it 
further51. 

Counter 
evidence 

- Current BITs between the US and CEE countries can be terminated at any time, 
while signing TTIP will lock CEE countries into providing extensive rights to US 
investors indefinitely. The nine countries that have a BIT with the US have a treaty 
with an initial runtime of ten years. All US-CEE countries treaties have now either met 
or long exceeded their initial runtime, and may thus be cancelled at any moment on a 
one year notice. This gives Central and Eastern European governments considerable 
potential to control the investment protection framework of their investment flows with 
the United States.  

- Signing ISDS in TTIP will likely lead to a surge in US investors challenging 
governments’ regulatory measures at international arbitration tribunals. CEE 
countries have already been sued at least ten times by US-based investors who 
invoked US BITs. Data available in the public shows that US companies – including 
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powerful companies such as Cargill or Eurogas – have used ISDS provisions in BITs 
with the US following regulatory changes in those countries.  While exact terms of the 
awards and settlements mostly remain shrouded in secrecy, at least €2.5 Bn has 
been claimed from those countries by US investors. Even when cases were 
discontinued, states had to pay legal fees – of which amounts are largely unknown52. 

There is a global rise in lawsuits worldwide and it is driven by US based companies 
that are the biggest users of the ISDS system. US- based investors have initiated 127 
lawsuits, 22% of all known worldwide claims. The number of cases by US’ investors 
has steadily increased each year, and is likely to continue expanding53.  
- Signing ISDS in TTIP will not improve the regulatory space of Central and Eastern 
European countries, for the same reasons explained in claim 5. The European 
Commission’s ‘reform’ agenda for ISDS does not contribute to any meaningful 
change and it does not address the fundamental problems of the investment 
protection system. 

ISDS is not needed to attract FDI from the US. Over the last ten years, Hungary has 
been the largest recipient of foreign direct investment from US-based investors, yet, 
Hungary has never signed a BIT with the US.  

	
CLAIM 10 We need ISDS in TTIP to get it in a deal with China 
What you 
will hear 
from pro-
ISDS 
voices  

- Investor-state dispute settlement (ISDS) in TTIP is vital as a precedent for other 
trade deals, like with China.  
- “It would seem inconsistent, arbitrary, unjustified and unreliable from the part of the 
EU to view ISDS as a central element in an investment treaty with emerging and 
developing countries while insisting on not having such a mechanism in a treaty with 
OECD members. Such a precedent would weaken the ability of the EU to include 
ISDS in future [bilateral investment treaties and free trade agreements] with non-
OECD countries, for instance with BRICS” (Brazil, Russia, India, China, South 
Africa)54. 

REALITY China wants the corporate rights as much as the EU – and granting them to 
Chinese investors is no less dangerous than granting them to US businesses 

Counter 
evidence 

It is questionable that TTIP will make these countries more or less likely to enter into 
a treaty with the EU. China, for example, has already built up a dense network of 
more than 130 bilateral investment treaties, aggressively catering for the interests of 
its companies abroad. China wants a EU-China agreement no less than the EU. 

More importantly, such an agreement would be no less dangerous than TTIP, 
allowing Chinese corporations to sue EU governments – and vice versa – when they 
change their laws. 

Has China in the past refused to agree to this arbitration mechanism? China has 
agreed to this arbitration method more often than any other country except Germany. 
There is no indication that China is inclined not to sign this kind of agreement. 
Recently, China and Canada concluded a bilateral investment treaty that includes the 
arbitration mechanism.55 

The fact that the US-Australia FTA from 2004 does not contain ISDS, while the more 
recent Australia-China FTA from 2014 does include ISDS indicates that countries like 
China do accept that their partners negotiate agreements according to different 
standards. 
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