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1) What is the problem?

i) The current "public utilities" GATS exemption is increasingly not defensible and difficult to maintain in the context of negotiations with ever more developed bilateral trading partners:-

· the scope is unclear – refers to public utilities in English version, public services in French

· no commonly accepted definition of either public utilities or public services

· is it a standstill or a future policy exemption (does it allow for renationalisation without the application of Article XXI)?

ii) We have important offensive interests in certain privatised public utilities/services, notably in telecommunications, postal, and energy

iii) The room for manoeuvre of Member States in many privatised former public services is de-facto limited due to the high level of harmonisation of national rules in the internal market (telecoms, postal and courier and gas and electricity for example). On the other hand, where our trading partners adopt the same approach, then the uncertainty about the scope of public utilities allows them to take many reservations also in potential areas of public utilities where the EU and its Member States are already harmonised and liberalised. In practice, this allows them to maintain much greater potential policy space and flexibility in taking a similar reservation.

2) Objectives of a future solution

· Protect what is essential

· Allow for the possibility to take binding commitments for privatised services while preserving the right to renationalise in certain areas

· Ensure that our partners take similar binding commitments without allowing them a broader policy space which could be abused

· Base our own commitments/reservations on our own solid Internal Market framework as much as possible

· Provide greater clarity and legal certainty 

3) Principles for a potential Solution

a) Non-economic services of general interest 

Scope: police and judiciary, prisons, statutory social security schemes, border security, air traffic control, etc. (list is non exhaustive). Essentially equivalent to the GATS definition of services carried out in the exercise of governmental authority.

Interest: No commercial interest for either party

Proposal: should be excluded from the scope of all services and investment commitments, an exclusion which could be based on Article 2 of the EU Protocol to the Lisbon Treaty on service of general interest or on the GATS equivalent

b) Services of general economic interest

(i) Network Industries 

Scope: Large network infrastructures – telecoms, energy, transport, postal, environmental (exhaustive list). Mixture of public monopolies and privatised former monopolies, but substantially privatised within the EU. Sometimes partially subsidised through public funding but the model most often used is that the consumer pays a market rate according to consumption. The majority of these utilities tend to be regulated at national or regional level. Similar scope of coverage to Directive 2004/17/EC of 31 March 2004 on coordinating the procurement procedures of entities operating in the water, energy, transport and postal services sectors.

Interest: Where privatised, of offensive commercial interest to both EU and foreign service suppliers 

Proposal: List explicit reservations on a sectoral basis as appropriate (in Annex I or II) for a negative list, take explicit commitments with appropriate reservations in a positive list. This allows for a differentiated solution depending on the relevant sector but requires all monopolies in these sectors to be listed, other than those at local/municipal level, which would be grandfathered and thus subject to a standstill.

(ii) Services of general interest other than network industries

Scope: healthcare, social services, education, employment and training services, certain cultural services, etc. May be public, private or a mixture of both, the scope of these services is highly dependent on the country concerned, hence the need for an indicative but a non-exhaustive list. Potential to narrow down the scope through a description of the characteristics (services of a economic nature subject to specific services obligations by virtue of a general interest criterion). The majority of these services tend to be regulated at municipal/local level.

Interest: Some potential interest for both parties where liberalised

Proposal: A more general non-exhaustive horizontal reservation for market access which would allow the EU to retain the right to limit the number of suppliers of services of general interest other than network industries. This would ensure the granting of national treatment with regard to the lack of discrimination between domestic and foreign providers but avoids the need to list monopolies or exclusive rights in these sectors.

Illustrative Examples of Possible Horizontal Reservations

For a Negative List






Annex II

Sector:


Non-economic services of general interest

Sub-sector:




Industry classification:

Type of Reservation:
Market Access

National Treatment





Most-Favoured-Nation Treatment





Senior Management and Boards of Directors

Description:


Investment and Cross-Border Services

The EU reserves the right to adopt or maintain any measure with respect to the provision of non-economic services of general interest which are carried out in relation to the exercise of governmental authority. These services may include, but are not limited to, the police, justice, statutory social security schemes, border and air space control, and public administration, as well as activities of international organisations and regional bodies, diplomatic and consular missions. The non-economic nature of a specific service of general interest within the EU is determined in the light of the case law of the European Court of Justice.

Existing Measures: 
Protocol no.26 annexed to the Treaty of Lisbon on Services of general interest 

Explanation:
This reservation is intended to replicate the exclusion in the GATS of services provided in the exercise of governmental authority while reflecting the specific EU understanding of these services. It clarifies the exclusion of certain non-economic services such as international organisations and diplomatic missions, etc.

**

Sector:


Services of general economic interest

Sub-sector:




Industry classification:

Type of Reservation:
Market Access

Description:


Investment and Cross-Border Services

The EU reserves the right to adopt or maintain any measure with respect to limiting the number of suppliers, through the designation of a monopoly or by conferring exclusive rights to private operators, for services of general economic interest which are subject to specific public service obligations imposed by public authorities on the provider of the service in order to meet certain public interest objectives. These obligations may be imposed at national, regional, or local level. Such services may include, but are not limited to, health, education, social assistance, employment, training, and social housing. Network industries of telecommunications, energy, transport, environmental, and postal services are excluded from the scope of this reservation. The economic nature of a specific service of general interest within the EU is determined in the light of the case law of the European Court of Justice.

Existing Measures: 
Protocol no.26 annexed to the Treaty of Lisbon on Services of general interest 

Explanation:

This reservation relates exclusively to market access, and particularly to any measure limiting the number of suppliers, such as the designation of a monopoly or the award of a concession. It therefore reflects the nature of the public utilities exemption of the GATS in that it applies to market access, and does not reserve the right to discriminate between foreign and domestic suppliers. If there is a need to reserve the possibility to discriminate between service suppliers, a separate complementary reservation for national treatment would be required. 

It allows for potential renationalisation without paying compensation to the trading partner for withdrawing commitments, since the right to limit the number of suppliers is maintained regardless of whether the service is provided on a public or private basis and it is a an ANNEX II reservation which does not capture and bind future liberalisation. However, clearly this does not remove the obligation to compensate any investor, domestic or foreign, for an expropriation if there is a renationalisation. 

It requires that all monopolies falling within the category of "network industries" should be listed as appropriate reservations, normally on a national basis rather than as a horizontal EU wide limitation. 

Illustrative Example of Possible Sectoral Reservations

For a Negative List






Annex II

Sector:


Passenger Urban Transport

Sub-sector:




Industry classification:

Type of Reservation:
Market Access

Description:


Cross-Border Services and Investment

The EU reserves the right to adopt or maintain any measure with respect to the limiting the number of suppliers of passenger urban transport services. Passenger urban transport services comprises various forms of transport that transfer people within the territory of a city and the immediate suburban zones, including mass public transport carrying passengers along predetermined routes subdivided into street (streetcar/tram, trolleybus, and motor bus) and nonstreet (subway/metro, rapid transit, monorail, or conveyor), passenger car transport (taxi and departmental or private motor vehicles), two-wheeled transport (motorcycles, motorscooters, mopeds, and bicycles), water transport (river “streetcars”, motor and paddle boats, and ferries), and air transport (helicopters).

Existing Measures:

Explanation:

This reservation once again relates exclusively to market access, and particularly to any measure limiting the number of suppliers, such as the designation of a monopoly or the award of a concession. It therefore does not reserve the right to discriminate between foreign and domestic suppliers. If there is a need to reserve the possibility to discriminate between service suppliers, a separate complementary reservation for national treatment would be required. 

On the basis of this reservation, it would therefore not be necessary to list specific reservations for the number of licences for taxis in urban areas, or concessions provided for an urban metro, tram or railway system, regardless of the level of government which would be responsible for taking such a decision.

Illustrative Example of Possible Reservations

For a Positive List

	ALL SECTORS INCLUDED IN THIS SCHEDULE
	
	
	

	
	Public utilities

3)
All EC Member States: services considered as public utilities at a national or local level may be subject to public monopolies or to exclusive rights granted to private operators
.

3) The EU reserves the right to adopt or maintain any measure with respect to limiting the number of suppliers, through the designation of a monopoly or by conferring exclusive rights to private operators, for services of general economic interest which are subject to specific public service obligations imposed by public authorities on the provider of the service in order to meet certain public interest objectives. Network industries of telecommunications, energy, transport, environmental services, and postal services are excluded from the scope of this reservation.
	
	

	2.C
Telecommunications 
services

All services consisting of the transmission and reception of signals by any electromagnetic means, excluding broadcasting. Broadcasting is defined as the uninterrupted chain of transmission required for the distribution of TV and radio programme signals to the general public, but does not cover contribution links between operators.
	1)  None

2) None

3) None

4) Unbound; except as indicated in the horizontal section




	1) None

2) None

3) None

4) Unbound; except as indicated in the horizontal section


	

	Retail sales of fuel oil, bottled gas, coal and wood and retailing services of electricity, (non-bottled) gas, steam and hot water
	1)  None

2) None

3) All MS except MS1, MS2, MS3, MS4: None

MS1: Retailing services of electricity may be subject to exclusive rights granted to private operators.

MS2, MS3: Unbound

MS4: Retailing services of electricity, gas, steam and hot water are subject to monopolies.

4) Unbound; except as indicated in the horizontal section
	1) None

2) None

3) None

4) Unbound; except as indicated in the horizontal section


	

	D. Road Transport 

a) Passenger Transportation

(CPC 7121 and CPC 7122) 

b) Freight Transportation

(CPC 7123, excluding transportation of postal and courier items on own account
)
	1)  None

2) None

3) EU: The number of suppliers of passenger urban transport services may be limited. Passenger urban transport services comprises various forms of transport that transfer people within the territory of a city and the immediate suburban zones, including mass public transport carrying passengers along predetermined routes subdivided into street (streetcar/tram, trolleybus, and motor bus) and nonstreet (subway/metro, rapid transit, monorail, or conveyor), passenger car transport (taxi and departmental or private motor vehicles), two-wheeled transport (motorcycles, motorscooters, mopeds, and bicycles), water transport (river “streetcars”, motor and paddle boats, and ferries), and air transport (helicopters). 

4) Unbound; except as indicated in the horizontal section
	1) None

2) None

3) None

4) Unbound; except as indicated in the horizontal section


	

	Water for human use and wastewater management 


	1)  None

2) None

3) EU: None, except that waste management at local level may be subject to monopoly or exclusive rights granted to private operators.

4) Unbound; except as indicated in the horizontal section
	1) None

2) None

3) None

4) Unbound; except as indicated in the horizontal section
	

	Waste Water services 

 (all Member States except EE:  CPC 9401; EE: CPC 9401 contracted by private industry)

corresponds to Sewage Disposal Services


	
	
	


_______________________

�	�  Explanatory Note: Public utilities exist in sectors such as related scientific and technical consulting services, R&D services on social sciences and humanities, technical testing and analysis services, environmental services, health services, transport services and services auxiliary to all modes of transport.  Exclusive rights on such services are often granted to private operators, for instance operators with concessions from public authorities, subject to specific service obligations.  Given that public utilities often also exist at the sub-central level, detailed and exhaustive sector-specific scheduling is not practical.


�	  Footnote for clarification purposes: Some EC Member States maintain public participation in certain telecommunication operators. EC Member States reserve their rights to maintain such public participation in the future. This is not a market access limitation. In Belgium, government participation and voting rights in Belgacom are freely determined under legislative powers as is presently the case under the law of 21 March 1991 on the reform of government�owned economic enterprises.





�	   	Part of CPC 71235, which is to be found in COMMUNICATION SERVICES under 2.A. Postal and Courier Services. 
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